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CA on appeal from Commercial Court (Mr Justice Tuckey) before Nourse LJ; Mantell LJ; Mance LJ. 22nd July 1999 

Lord Justice Mance:  
1.  The claimant in this action is the widow and administratrix of Mr Brian Wealands, who died in an accident on 29th 

September 1995 involving a scaffold suspended from Hammersmith Bridge where he was working as a shot-
blaster. The defendant is the main contractor which employed Mr Wealands. The first third party is the firm of 
scaffolding sub-contractors, which erected the scaffold under sub-contract with the defendant. The issue before 
the court is whether the defendant’s claim against the first third party for indemnity and/or contribution must be 
stayed under the arbitration clause in the sub-contract.  

2.  The claimant's claim against the defendant is made on the basis that the scaffold was defective. If and so far as 
any defect may have arisen from fault or default of another, the claimant relies on the Employers Liability 
(Defective Equipment) Act 1969. The defendant denies that any defect in the scaffold led to the accident and 
avers that the scaffold collapsed through being fouled by a rope from a barge operated by the second third 
party. But, if the scaffold collapsed due to any defect, the defendant pleads by its defence dated 7th August 
1997 that this involved negligence and/or breach of statutory duty and/or breach of contract by the first third 
party. By notice dated 6th August 1997 the defendant claims indemnity or contribution from the first third party 
on a number of bases, which I can summarise as follows: (a) breach of express or implied obligations under the 
sub-contract; (b) two express indemnity clauses in the sub-contract; (c) breach of tortious duties of care allegedly 
owed both to the claimant and to the defendant; (d) breach of a warranty or negligent misrepresentation arising 
from the issue to the defendant and reliance by the defendant upon a handover certificate certifying the 
scaffold’s structural soundness. On 11th November 1997 the first third party applied for a stay of the 
defendant's claim under section 9 of the Arbitration Act 1996. The application was dismissed by Master Murray 
on 21st January 1998, but granted on appeal by Tuckey J. (as he was) on 25th February 1998. The matter now 
comes before this court by permission of a single judge of this court.  

3.  At some date after the hearing before Tuckey J., the claimant obtained leave to join the first third party as 
second defendant, but failed, for unexplained reasons, to implement the leave within the relevant limitation 
period. The issue before us therefore arises in proceedings in which, but for the third party notice, the third party 
would not be a participant. But the same issue could, and perhaps normally would, arise in proceedings in which 
the third party would anyway be involved as a co-defendant. That consideration was relied upon by the 
defendant when submitting that the conclusion reached by Tuckey J. could involve inconvenience, if not anomaly.  

4.  It is convenient at this point to set out certain express terms of the sub-contract:  
“2 General  

(1) The Sub-Contractor shall execute, complete and maintain the Sub-Contract Works in accordance with the Sub-
Contract and to the reasonable satisfaction of the Contractor and of the Engineer.  

(3) The Sub-Contractor shall indemnify the Contractor against every liability which the Contractor may incur to 
any other person whatsoever and against all claims, demands, proceedings, damages, costs and expenses 
made against or incurred by the Contractor by reason of any breach by the Sub-Contractor of the Sub-
Contract.  

12 Indemnities  
(1) The Sub-Contractor shall at all times indemnify the Contractor against all liabilities to other persons (including 

the servants and agents of the Contractor or Sub-Contractor) for bodily injury, damage to property or other 
loss which may arise out of or in consequence of the execution, completion or maintenance of the Sub-Contract 
Works and against all costs, charges and expenses that may be occasioned to the Contractor by the claims of 
such persons.  
Provided always that the Contractor shall not be entitled to the benefit of this indemnity in respect of any 
liability or claim if he is entitled by the terms of the Main Contract to be indemnified in respect thereof by the 
Employer.  
Provided further that the Sub-Contractor shall not be bound to indemnify the Contractor against any such 
liability or claim if the injury, damage or loss in question was caused solely by the wrongful acts or omissions 
of the Contractor, his servants or agents.  

(2) The Contractor shall indemnify the Sub-Contractor against all liabilities and claims against which the Employer 
by the terms of the Main Contract undertakes to indemnify the Contractor and to the like extent, but no 
further.  

18 Disputes  
(1) If any dispute arises between the Contractor and the Sub-Contractor in connection with or arising out of this 

Sub-Contract or the carrying out of the Sub-Contract Works including any dispute as to any decision, opinion, 
instruction or direction of the Contractor and/or Engineer or any dispute as to payment under Clause 15 it 
shall, subject to the provisions of this clause, be referred to the arbitration and final decision of a person 
agreed between the parties, or failing such agreement, appointed upon the application of either of the parties 
by the President for the time being of the Institution of Civil Engineers and any such reference to arbitration 
may be conducted in accordance with the Institution of Civil Engineers’ Arbitration Procedure 1983 or any 
amendment or modification thereof in force at the time of the appointment of the arbitrator.  

(2) If any dispute arises in connection with the Main Contract and the Contractor is of the opinion that such 
dispute touches or concerns the Sub-Contract Works, then provided that an arbitrator has not already been 
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agreed or appointed in pursuance of the preceding sub-clause, the Contractor may by notice in writing to the 
Sub-Contractor require that any such dispute under this Sub-Contract shall be dealt with jointly with the dispute 
under the Main Contract in accordance with the provisions of Clause 66 thereof. In connection with such joint 
dispute the Sub-Contractor shall be bound in like manner as the Contractor by any decision of the Engineer or 
any award by an arbitrator.”  

5.  Before us a range of submissions was presented by the defendant in support of its contention that Tuckey J. was 
wrong to stay all or any part of its claim against the first third party. I take them in a somewhat different order to 
that in which they were presented.  

6.  (A) Is there any dispute between the defendant and the first third party with respect to all or any aspect of the claims 
outlined in the third party notice?  

Mr Brown representing the defendant submitted that no such dispute exists, because the defendant and the first 
third party share a common attitude to the claimant’s claim. Their common contention at all times is said to have 
been that the accident occurred not due to any defect in the scaffold, but due solely to the scaffold being fouled 
by a rope from the second third party’s barge. Assuming that to have been so, it does not however follow that the 
first third party has ever confined itself to that single contention, or made any admission of liability in the event 
that it proves wrong.  

7.  Section 1 of the Employer’s Liability (Defective Equipment) Act 1969 provides:  
 “1(1) Where after the commencement of this Act-  

(a) an employee suffers personal injury in the course of his employment in consequence of a defect in equipment 
provided by his employer for the purposes of the employer’s business; and  

(b) the defect is attributable wholly or partly to the fault of a third party (whether identified or not),  
the injury shall be deemed to be also attributable to negligence on the part of the employer (whether or not he is 
liable in respect of the injury apart from this subsection) but without prejudice to the law relating to contributory 
negligence and to any remedy by way of contribution or in contract or otherwise which is available to the 
employer in respect of the injury.  

(2) In so far as any agreement purports to exclude or limit any liability of an employer arising under subsection (1) 
of this section, the agreement shall be void.”  

8.  The defendant may therefore be liable to the claimant in respect of the accident causing the death of her late 
husband, in circumstances in which it is entitled to a complete indemnity, or damages amounting to a complete 
indemnity, as against the first third party. But it is also possible to conceive a situation in which some degree of 
fault might also attach to the defendant, so that its claim might be reduced on account of its contributory 
negligence and/or it might only be entitled to a partial contribution. There is no material before us to enable us 
to discount the latter possibility. The first third party has never admitted liability to indemnify or cover the 
defendant in the full amount of any liability which the defendant may be held to have to the claimant. In the 
absence of any such admission, all the claims made by the defendant's third party notice must be taken to be in 
dispute. Under the 1996 Act we are bound in this regard to follow the majority decision of this court in Halki 
Shipping Corp. v. Sopex Oils Ltd . [1998] 1 Ll.R. 465. Mr Brown attempted to distinguish the present case from that 
case by reference to the difference between a straightforward claim for money and a third party claim for 
indemnity or contribution. But the question in each case is whether the claim made, whatever its nature, has been 
admitted. Tuckey J. was clearly right to conclude here that it has not been.  

9.  I would add that, although counsel could not during the hearing assist as to the terms of any acknowledgement of 
service in the first third party proceedings, the court file proves to contain an acknowledgement of service dated 
4th September 1997, in which the solicitors for the first third party ticked the box indicating the first third party’s 
intention to contest the whole of the defendant's claim. That is further, express, confirmation of the existence of a 
dispute.  

10.  (B) Does the arbitration clause cover the claims for breach of sub-contract and for indemnity under the express 
provisions of the sub-contract?  

The defendant sought to postpone this question until after consideration of the next question, that is whether the 
arbitration clause covers its claim for contribution under the Civil Liability (Contribution) Act 1978. It makes no 
difference to the result which is considered first, but it is logical and helpful, I think, to address the questions in the 
order I have adopted. The claims for complete indemnification, whether on the ground that the sole cause of any 
liability was the first third party’s breach of the sub-contract or under the stringent terms of the express 
contractual indemnity clauses, represent a major element - indeed on the face of it the primary element - in the 
defendant's case against the first third party. The various bases on which the defendant seeks indemnity or 
contribution must also be considered separately. If parties have agreed to arbitrate only certain disputes arising 
out of their relationship, they must accept the limitations and consequences of that agreement, for better or worse. 
The 1996 Act no longer preserves the discretionary element which, when it existed in section 4(1) of the 
predecessor Arbitration Act of 1950, enabled the court to take into account, in domestic arbitrations like the 
present, any practical inconvenience which might arise from the resolution partly in one forum, partly in another of 
disputes relating to different aspects of the same overall problem.  
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11.  The defendant submits, nonetheless, that the present arbitration clause should be construed narrowly, and does 
not cover the claims for breach, or for indemnity under the express contractual provisions, of the sub-contract. Mr 
Brown submitted that the express inclusion in clause 18(1) of “any dispute as to any decision, opinion, instruction or 
direction of the Contractor and/or Engineer or any dispute as to payment under Clause 15” indicated that the initial 
general reference in that clause to “any dispute aris[ing] between the Contractor and the Sub-Contractor in 
connection with or arising out of this Sub-Contract or the carrying out of the Sub-Contract Works” should be 
construed narrowly. He pointed to the link established by clause 18(2) between arbitration under the head 
contract between the employer and the defendant and arbitration under the sub-contract, and suggested that the 
court should construe clause 18 restrictively in a manner enabling all aspects of the present matter to be resolved 
in court by the judge hearing the claimant’s claim against the defendant. He also suggested that clause 18 cannot 
have been intended to cover disputes relating to personal injuries claims. The identity of the person responsible, in 
default of agreement, for appointing an arbitrator and the rules under which any arbitration would fall to be 
conducted militated, he said, against any such intention.  

12.  In my view none of these points holds good. Clause 18(1) is a general agreement to submit in familiar form. 
Clause 18(2) offers no parallel or assistance in its construction in the present context. The dispute between the 
defendant and the first third party relates to responsibility for a personal injuries claim. But nothing in clause 
18(1) puts a third party claim of that nature in a special or different category. Such a claim is just as likely to 
raise technical questions as, to take some random examples, claims in respect of damage to the bridge or other 
extraneous property or delay or disruption to the project.  

13.  In so far as any of the defendant's claims might be met in whole or part by a plea of contributory negligence, 
there is no doubt that the arbitrator would have power to adjudicate upon that aspect also. S.4 of the Law 
Reform (Miscellaneous Provisions) Act 1945 expressly provides that  “‘court’ means, in relation to any claim, the 
court or arbitrator by or before whom the claims falls to be determined”  

14.  In my judgment, therefore, the defendant has no answer to the first third party’s application for a stay in respect 
of the defendant's claim based the first third party’s alleged breach of contract or the express contractual 
indemnity clauses.  

15.  (C) Does the arbitration clause cover the defendant's claims for breach of a tortious duty of care allegedly owed to 
the defendant and for breach of a warranty or negligent misrepresentation arising from the issue to the defendant of 
a handover certificate certifying the scaffold’s structural soundness?  

These claims too arise from and depend upon the relationship between the defendant and the first third party. 
Before us, they were not the subject of much attention. It was, rightly, not submitted that, because they sound in 
tort, they fall outside the arbitration clause. The wording of clause 18(1) is clearly wide enough to cover them. 
They too must therefore be arbitrated. Again, s.4 of the Law Reform (Miscellaneous Provisions) Act 1945 would 
confer express power on an arbitrator acting under clause 18(1) to adjudicate upon any issues of contributory 
negligence which might arise between the defendant and the first third party.  

16.  (D) Does the arbitration clause cover the defendant's claims against the first third party for contribution under the 
Civil Liability (Contribution) Act 1978?  

As I have indicated, this was the main focus of the arguments put before us by counsel for the defendant. It is 
convenient to set out relevant provisions of the 1978 Act:  

 “1(1) Subject to the following provisions of this section any person liable in respect of any damage suffered by 
another person may recover contribution from any other person liable in respect of the same damage (whether 
jointly with him or otherwise).  

(2) A person shall be entitled to recover contribution by virtue of subsection (1) above notwithstanding that he has 
ceased to be liable in respect of the damage in question since the time when the damage occurred, provided that 
he was so liable immediately before he made or was ordered or agreed to make the payment in respect of 
which the contribution is sought.  

(3) A person shall be liable to make contribution by virtue of subsection (1) above notwithstanding that he has 
ceased to be liable in respect of the damage in question since the time when the damage occurred, unless he 
ceased to be liable by virtue of the expiry of a period of limitation or prescription which extinguished the right 
on which the claim against him in respect of the damage was based.  

(4) A person who had made or agreed to make any payment in bona fide settlement or compromise of any claim 
made against him in respect of any damage (including a payment into court which has been accepted) shall be 
entitled to recover contribution in accordance with this section without regard to whether or not he himself is or 
ever was liable in respect of the damage, provided, however, that he would have been liable assuming that the 
factual basis of the claim against him could be established.  

2(1) Subject to subsection (3) below, in any proceedings for contribution under section 1 above the amount of the 
contribution recoverable from any person shall be such as may be found by the court to be just and equitable 
having regard to the extent of that person’s responsibility for the damage in question.  

(2) Subject to subsection (3) below, the court shall have power in any such proceedings to exempt any person from 
liability to make contribution, or to direct that the contribution to be recovered from any person shall amount to 
a complete indemnity.  

(3) ....  
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3. Judgment recovered against any person liable in respect of any debt or damage shall not be a bar to an 
action, or to the continuance of an action, against any other person who is (apart from any such bar) jointly 
liable with him in respect of the same debt or damage.  

4. If more than one action is brought in respect of any damage by or on behalf of the person by whom it was 
suffered against persons liable in respect of the damage (whether jointly or otherwise) the plaintiff shall not 
be entitled to costs in any of those actions, other than that in which judgment is first given, unless the court is 
of the opinion that there was reasonable ground for bringing the action.”  

17.  Mr Brown’s submissions with respect to the implications of the Act for arbitration operate at various levels. First 
and most fundamentally, he points out that the power to award contribution was confined by the Act to the court. 
Therefore, he continues, it would not be open to parties, even by agreement, to confer on an arbitration tribunal 
power to award contribution in circumstances in which a court would have such power under the Act. This last 
suggestion must in my view be rejected unequivocally. It runs contrary to the principles of party autonomy 
enshrined in the   Arbitration Act 1996. I refer in this context to sections 1(b) and 46(1) in particular:  
“1. The provisions of this Act are founded upon the following principles and shall be construed accordingly-  

(a) ...  
(b) the parties should be free to agree how their disputes are resolved, subject only to such safeguards as are 

necessary in the public interest;  
(c) ...  

46(1) The arbitral tribunal shall decide the dispute-  
(a) in accordance with the law chosen by the parties as applicable to the substance of the dispute, or  
(b) if the parties so agree, in accordance with such other considerations as are agreed by them or determined 

by the tribunal.”  

18.  If, contrary to my view, the power to award contribution should be regarded as a “remedy” within section 48(1), 
that section would also be relevant. It is true that the 1978 Act refers only to the court, but there is nothing in it to 
prevent parties to an arbitration agreement agreeing between themselves upon the application of the principles 
of the 1978 Act.  

19.  What then of the position where, as here, an arbitration clause is silent in this respect? Mr Brown’s second 
submission on behalf of the defendant is that it must require clear words to confer on an arbitrator jurisdiction to 
award contribution in accordance with the principles of the 1978 Act. His third submission is that, if an arbitrator 
has no such jurisdiction, then the court must retain it. To that extent, at least, the arbitration cannot, he submits, 
cover the present dispute. His fourth submission, which I have already rejected, is that in such circumstances no part 
of the dispute could fall within clause 18(1).  

20.  The judge decided the present issue against the defendant on the third submission. In this respect, he followed the 
reasoning of this court in Soc. Gen. Reassurance v. Eras International Ltd. (The Eras EIL Actions ) [1992] 1 Ll.R. 570, 
610-611. In that litigation, Clarksons wished to pursue a claim for contribution under the 1978 Act against their 
pool agents, Howdens. The agency agreement between them incorporated an agreement to submit disputes to 
arbitration in Illinois. In Illinois, no power to award contribution existed even in litigation. A stay to enforce 
arbitration in Illinois would therefore deprive Clarksons of any possibility of claiming contribution. This court held, 
nonetheless, that there was a dispute between the parties within their arbitration agreement and that a stay must 
be granted:  
“Nothing has gone wrong with the arbitration agreement. All that has happened is that the parties have discovered 
that the remedies available to the arbitrator are in one respect more narrow than those which, but for the agreement, 
could have been awarded by the English Court. We can see no ground for refusing a stay.  
At first sight this result appears harsh, but the impression is misleading. It is not a question of Clarksons being 
deprived of a right by the grant of a stay. On the contrary, the parties have agreed that all their rights shall be fixed 
in Illinois according to the procedures (and by implication the substantive law) in force in that state. If the stay is 
refused the consequence will be that by acting in breach of their agreement, in pursuing their claim against Howdens 
in the English Court, Clarksons have obtained for themselves the possibility of a right and remedy which they would 
not have possessed if they had acted as their agreement required. In the face of this we can see nothing unjust in 
holding Clarksons to their agreement, in accordance with the spirit of the Act of 1975 and the New York Convention 
on which it is based.”  

21.  The philosophy of the New York Convention has been underlined, and extended to domestic arbitrations, under 
the 1996 Act. The reasoning in The Eras EIL Actions is both binding on us and compelling in the present context. 
There is nothing in the 1978 Act to prevent parties foregoing by agreement any right which they might otherwise 
have to seek contribution. If (as the defendant, in the present forensic context, submits) an arbitrator appointed 
under clause 18(1) would lack the power to award contribution, that is the consequence of the parties having 
agreed to submit their disputes to arbitration. It is not a reason for refusing a stay. Nor does it provide any basis 
for treating one aspect of their dispute, that involving any claim for contribution which the defendant wishes to 
pursue, as falling outside the scope of the arbitration clause or reserved to the court.  

22.  I should touch briefly on the defendant's second submission, that only by clear words, if at all, could parties confer 
jurisdiction on an arbitrator to award contribution. There is a valuable discussion of this point under the 
predecessor legislation to the 1996 Act in The Eras EIL Actions at p.611. It was not necessary there to decide the 
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point, any more than it is here. The discussion related to the significance of another decision of this court, in 
Chandris v. Isbrandtsen-Moller (1950) 84 Ll.L.R. 347, [1951] 1 K.B. 240. In Chandris the court had to consider 
whether an arbitrator had jurisdiction to award interest in circumstances where section 3 of the Law Reform 
(Miscellaneous Provisions) Act 1934 expressly conferred such a power on ‘the court’ in proceedings tried in a 
‘court of record’. It was held that he had jurisdiction, not under the 1934 Act, but because the submission to him 
necessarily gave him implied powers, including implied power to exercise “every right and discretionary remedy 
given to a court of law”: see per Tucker L.J. at p.263, referring back to words of Lord Salvesen in Ram Dutt 
Ramkissendass v. E.D. Sassoon & Co . [1929] W.N. 27 which Tucker L.J. had earlier quoted at p.265.  

23.  In President of India v. La Pintada C. Nav. S.A [1985] A.C. 104, (not referred to in the judgment in The Eras EIL 
Actions ), Lord Brandon summarised the resulting principle at p.119A-B as follows:  “The true position in law is, in 
my opinion, not in doubt. It is this. Where parties refer a dispute between them to arbitration in England, they 
impliedly agree that the arbitration is to be conducted in accordance in all respects with the law of England, unless, 
which seldom occurs, the agreement of reference provides otherwise. It is on this basis that it was held by the Court of 
Appeal in Chandris v. Isbrandtsen-Moller Co. Inc . [1951] 1 K.B. 240 that, although section 3(1) of the Act of 1934, 
by its terms, empowered only courts of record to include interest in sums for which judgment was given for damages 
or debt, arbitrators were nevertheless empowered, by the agreement of reference, to apply English law, including so 
much of that law as is to be found in section 3(1) of the Act of 1934.”  

24.  I see neither attraction in nor any support in authority for Mr Brown’s submission that this principle was confined to 
ancillary relief and did not extend to a claim for contribution under the 1978 Act. On the contrary, the court in 
The Eras EIL Actions indicated that, assuming (as Lord Brandon’s words in my view confirm) that the Chandris case is 
correctly analysed as stated in paragraph 22 above, the analysis must also apply with reference to the statutory 
right to contribution under the Act of 1978. It does not appear fruitful to speculate why Parliament, in different 
statutory schemes enacted at different times regarding contributory negligence and contribution with only limited 
cross-referencing, should in one case have expressly catered for arbitration and in the other not.  

25.  Since The Eras EIL Actions the Arbitration Act 1996 has replaced the previous legislation. To my mind it is a most 
improbable proposition that the 1996 Act was intended to remove any jurisdiction which arbitrators had 
previously to award contribution, and I see nothing in the 1996 Act to lead to that conclusion. First, the 1996 Act 
does not purport to be a complete code of arbitration law (the question of confidentiality being one notable area 
not covered at all by its provisions): cf section 81(1), whereby nothing in Part I of 1996 Act “shall be construed as 
excluding the operation of any rule of law consistent with the provisions of this Part”. Second, and in any event, it 
contains provisions covering specifically many areas not expressly dealt with in the previous legislation. Sections 
1, 46 and 48 are relevant examples, and the power to award interest is now expressly dealt with in section 49. 
For my part, I see no reason why section 46(1) does not expressly preserve and confer the same general 
jurisdiction, powers and duty as the court in Chandris and Lord Brandon in La Pintada recognised arbitrators to 
possess by implication under the previous legislation, including the power to award contribution. It is notable that 
the wording of section 46(1) closely reflects the themes of Lord Brandon’s third sentence in the passage quoted 
above.  

26.  It is also appropriate to say a brief word on the arguments of supposed inconvenience which were prominent in 
Mr Brown’s submissions. They cannot determine this appeal, because neither the scope nor the application of 
clause 18(1) is a matter within the court’s discretion under the 1996 Act. The conclusion which I have reached will 
mean that all claims by the defendant against the first third party, whether for indemnification or for contribution 
and on whatever basis, have under clause 18(1) to be determined by arbitration. No doubt the arbitration will in 
practice await the outcome of the action, as both parties considered during the hearing before us. No doubt 
many of the court’s findings between the claimant and the defendant will be of considerable potential materiality 
in the arbitration, even though not strictly binding on the parties to the arbitration. Any possibility of duplication or 
differences of evidence or inconsistent findings which may exist is the unavoidable consequence of the parties’ 
choice of arbitration to resolve their disputes. But at least the decision at which I arrive means that all issues 
between the defendant and the first third party will be determined by a single tribunal. Once one rejects, as one 
must, the defendant's primary case that no part of the issues between it and the first third party falls to be 
arbitrated, the defendant's secondary submissions would, if accepted, themselves have led to very inconvenient 
results - the arbitrator having jurisdiction over certain aspects of such issues and the court jurisdiction over other 
intimately related aspects.  

27.  or the reasons which I have given, I consider that Tuckey J. was right in the conclusions which he reached, and that 
this appeal should fail in its entirety.  

Lord Justice Mantell: I agree.  

Lord Justice Nourse: I also agree.  

Order: appeal dismissed with costs.  
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